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April 28,2005 

YhFgesimik (102-942-9651) aud U-SMall 

Mr. Jonathan G. Katz 
S=retary
Securities Exchange Commissio 
450 Fifth S- NW 
Washington, DC 20549-0609 

Re: SR-C~OEZOOS-~~and SR-CBDE-2005-20 

Dcar Mr,Katz: I 

T h i s  letter is submined a comment for consideration by the Commission and its taff 
with r+spect to the pending ruletubmissiom of the Chicago Board Optiom Exchange (TIOE")i 
referenced above. 

This letter makes two rule change should 4ot bc 
i s  effectuating, implemmting and acting upon thei 

thst is the subject of this proctedhg without prior 
Commission appear to be violating Section 19 ofthe i 

CBOE's purported interpretationofits &cles 
of the A~ticlesof Incorporation or gction 

herein by refmncc. 
i 

We ra tmasury scatm in that capcity, will be harmed i $ t b  
Commission approves the and am currently being hanned by the C~OE'S 
effiwtmtion of the approval of it. 

A. The CBOE's 0 er to Purchase Exercdw Rightr would appear to be In i 

violation of Section 19 of the fxchmge Act by eflectunting the hterpretation of Artlde 
Fifih(b) thmt 18 the nnbjcct of is proceeding before the Commlsmion ha8 approved it, 

As ofApd 22,2005, fbrmer membership orgenization known as the Chicago #Board 
of Trade ceased to exist. On same day, a new, for-profitDelaware mck corporationh w n  
as Chicago Holdiw, Inc. corporation trading subsidiary were created and asdmed 
the businem operations of extinguished CBOT. Accordingly, subsequent Y, April 

:22,2005, there in fact arc the CBOT. The CBOT's extinguishment of 
msmbemhip~mdcn the a "memberof [CBOV" s~t~forthinAnkle ~itth(b)of 
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the CBOE Artides of Incorporat 
right on any person since thenn 

In200 1, the xeapcctive B 
problem would arise in the event 
agreeing to redcfinc "member0 

organization to the former CBO: 
Chicago Board of Trade ("CBO: 
CBOT, and the February 25.20( 
the 2001 A p m e n t ,  as am& 
redefine 'knember of [CBOT]" il 

The 2001 Agreement,as 
definition for the terms "Eligible 
Delegate" that, upon consurnma1 
corporation, will become tbe coll 
Fifth@). That futute definition 1 
defines "Eligible CBOT Full Mq 
persons who would certain numl 
and its subsidiaries. , 

Ausuant to Section 19 o 
interpretation it embodies cam4 


,n nugatory - i.e.,Alticle Fifih(b) no longer confers an exercise 
I longer arc my mcmbcts of the CBOT. 

ards of the CBOE a d  CBOT appamntly anticipated that this 
the CBOT demutualized, and sought to c b v e n t  it by 
[CBOTY to mean certain stockholders of a corporate suctcssor 
. The August 7,2001 agreement between the CBOT and 
'3,the October 7,2004 agreement between the CBOE 4 
i letter agreement between the CBOE and CBOT (collecdvely, 
"), nmbody an interp~tationof ARicle Pi*) that seekqto 
Artich Fifth@). 

,mended,among other things,purports to establish a future 
CBOT Full Member" and "Eligible CBOT Full Member 
on of the CBOT's reetructuring into a Delaware for-profit stock 
rolling definition of the term "‘member of [CBOT]" in Article 
I bc applied upon consummation of the CBOT restnumuhe 
nber" and "Eligible CBOT Full Member Dclegatc" in tams of 
:rs and classes of shares in the new CBOT a-k corporadon 

the Exchange Act, the 2001 Agreemenk as amended, and'the 
beoome effective prior to Comrdission approval of it. 

Accurdimly, ideas and until f2.1 
2001 Agreement, as amended, 
under Article Fifth(b) to reco 
law under Section 19 and the 
expressly aclarowledges that C 

Any effectuation or 

until the Agreement waa appro 

Commission in accordance with applicable law approves,the 
d the interpretation it embodies, the CBOE has no autho?ty 
E any exercise right for any person. Not only ie tbis a matter of 
nmission's rules thereunder, the 2001 Agreement, as amended, 
mission approval is a condition of its effdvmess.  

ation of the hteptation by the CBOE in advance of 
ppear to violate Section 19. Indeed, in the context of the 
he CBOE expressly declared to the Commission that tha 2001 
rplretation should not be required to be a part of that p m W n g  
i be adversely afftctod by its exclueion &om that proceeding 
~mended, could not be relied upon and had no effect d e w  and 
i by the Commission: 

insinuates that CBOEmrnchow is ~ e k i n gto 
Acr's notice, comment and approval process 

in the 2001 Agreement. It is 
belimes this supposed 

"interpretations by law 
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cannot become t 

Commission. la, r 
submitting these 
do so at the appro 

CBOENovember 10,2004 subn 

Further, the Commission 
25, 2005 Ordery sptcifi~allyde 
intepreixtion prior to Cornmissi 
could take appropriate action to r 

"To the extent . . 
or interpretation' 
interpretation' hB/ 
a violation of S A  
could taice app 

The CBOE's "Offerto 
Purchase") that it disseminated 
26,2005, efktuaates, relies on3 

amended, and thus would 
Purchase is expressly 
M m W  and solicits 
Exercise Right 

million. 

The CBOE's W e r  to 
follows (emphasis in the 
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Fective unless and until they are filed with, the 
ry event, CBOE in no way is attempting to avoid 
~terpntations for Commission review. CBOE will 
date time." 

ssion in SR-CBOE-200416. 

in addressing that issue in SR-CBOE-2004-16 in its February 
.wed at page 16 of the Order that any implemmtation~of an 
n approval of it would violate Section 19 and the Comn)isaion 
~pit: 

that any part of an agreement is a 'policy, practice, 
~fthe CBOE's rules and that 'policy, pnrcticc, or 
not h a  approved by the Commission it would be 
on 19(b) of the Exchange Act and the Cornmission 
ate action against the CBOE." 

chase for Cash Exercise Right Rivileges" (''Offer to 
purported Exercise Right Privilege holders on or about April 
I implements the interpretationin the 2001 Agreement, a~ 
o violate Section 19 of the Exchange Act. TheOffer to 
ach pcrson whom the CBOE deems tobe a "CBOT Full 
rson to tender by May 25,2005 his or her purported CBPT 

for cash in an amount to be determined through a modified 
committed for purchasing all such tenders i s  over $40 

at page 1 expressly defines "CBOTFull Member"@ 

8 the CBOT rertructurlng (refereaced In 
ir Offer to Purchare) became effective llart 
,whenever we use the terms "CBOT Full 

Full Membtrshlp." or similar terminology ia 
are referring to what prevlourly was 

FuU Membermbut now meanr #c holder of 
crier A sharer of CBOT Holdingq bc. 

of Serier B1 ahnrer of itr trmdhg 
Trade of the City of Chicago, Inc. and 
Wed with such Series El rharar, as 
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further delcrrll 
documcnb.'' 

This defihitianof "CEO: 
2001 Agreement, as amended. I 
Agreement as amended and rhej 
-prim to Commission approval 
money to Mparties. No othex 
definition of "CBOTFull Mcmb 

B. The Commiartoc 
where, as here, t 
the Exchange Ac 
obtaining Comm 

The CBOE's apparent vi~ 
25,2005 Order effectively wami 
amended, in advance of the Coq 
wilful violation of Exchange A C ~  

the CBOE Board's good faith w 
~ifth(b).'The CBOEis apparen1 
CBOE's interpmabliion. To app 
override the terms and purposcs1 

Moreover, there arc 
Chairman.Brodslty h m  Mars 
CXOE Vice Chairman Thomas 
amended, and the 
Board and are not 
accordance with 

C. The 

PAGE 04 

d in the relevant CBOT restructuring 

Full Member" is precisely the defmition contained in the! 
cordingly, the CBOE is implementing the 2001 
~rprdationit embodies by relying on t b t  intcrprctation i 
lit - to solicit tenders and pay very substantial sum of i 
hasis exists to supportthe use of the CBOE Board's i 
"ather than the 2001 Agreement as amended. 

hodd durpprove the CBOE's propod  rule tbmge,i 
r CBOE apparently ir wilfully violating section 19 of i 
by effectuating Ib ZOOl interptetmtlon prior to 
isionapproval of it. 

ative conduc4 even in the face of the Commission's Febtuary 
the CBOEnot to effectuatethe 2001 Agreement, as i 

ussion's approval of its interpretation, would appear to bk a 
kction 19. Thisappatent wilfbl violation calls into question 
Irespect to its actions in purporting to interpret Article 
iolation is a basis for the Commission not to approve thd 
,e it would be to reward recalcitrarft conduct calculated tb 
'the Exchange Act. 

ma1 reasons as set fortb below,in thc April 26,2005 lettdr to 
ipiegel and in the April 28,2005 Commeat Letter of fomer 
~ndand joining memben,that the 2001 Agreement, as ; 
tmbodies are not lawful and authorized actions of the CBOE 

*Delaware law and their approval would not be in 
the Administrative Procedure Act. 

not approve the CBOE'r ZOO1 I~texprrtatlan 
Iacka authority to lmplemeat an ioterpretntlr)~ 
In persons who are not b fact memben of t4e 

and rubstantive amendment of Attie1e 
.80% approval vote of the CBOE 

Counsel to Marshall Spcigel of today's data, the CBOE ha$ 
Act and asserts i t  i s  working inclose communication with (he 
with the law, but the CBOE's letter does not identify any facts to 

explanation of why its actionscomply with the law. 

I 



MEMBR CHGO MERC EXCH PAGE 0 5  

Mr. Jonathan G. Kacz 
Page 5 
April 28,2005 

memberrhlp, or 
hacorporotlon 

J.  The~ u n w di)l-
is in fact and substan 

simpler example or definition of 
cbanges the words and meaning 
amended, substantively changes 
in the Article. It changes the me 
idcntifyiqg a person who is a me 
the!fbrmer, now extinguished C1 
a particular stockholder of partic 
(the for-profit and corporately gc 

Specifically,punmmt to 
amended, the words of Article F 
to the words of the 2001 Agrccn 
A common stock of CBOT Hold 
W i n g  subsidiary (as described, 
filed by CBOTHoldings, Inc.,4 
Hbldirrgs, Inc. that is associated / 

Delaware law provides 
interpretation of hticlc Filth@> 

eq l red  by the plain terms of the CBOEArticles of 
d Delavllore statutory law. 

ptqhn ofAr&Ie F i . )  embodid in Uc2001 Ap~cem&nt.as 
grrn amendment of the-wmsof the A&k mere Lnoi 
ur amendment to an ARicle of Inco~porationthan an actidn that 
,fthe document. The interpretation in the 2001. ~peme&, as 
he meaning of the key terminology -- "member of the CBIOT' -
!ningfrom its long accepted applied and plain meaning 
nber of a particular membership oqgmhtion (a fbll member of 
OT) to an entirely Merent meaning describing a person who is 
rlar classes of stock in entirely new and different organizaltions 
vemd CBOT Holdings, Inc. and its coqmate subsidiarieb). 

he purported "intcrprefBtionn in the 2001 Agreement, as , 

Rh(b) arc changed (i.e., amended) h r n  "member of [CBOT]" 
mt, as amended- i.e,,persons who own 27.338 shares of Class 
ngs, Inc., who own the Series B-1 common stock of the CBOT 
I the CBOT Holdings, lnc. Form S 4  Regisbation Statement 
d who own a so-called "Exercise Right" created by CBOF 
tith the Series B-1shares. 

ditional guidance that supports the conclusion that the 
n the 2001 Agreement, as amended, is an amendment of that 

Ahcle. The CBOE is a Delaw :nonstock corporation. Section 242 of the Delaware Gerleral 
Corporation Law expressly a sses requirements relating to the amendmentsof certificates of 
incorporation of nonstock co ~tions. Section 242(bX3) sets for& the pcnnissible pxrDcedures 
foramending the certificate of i :orparation of a nonstock corporation. Section 242(b)(3)adoes 
not contain specific examples o :orporate actions that constitute amendments,but dear 
guidance in that regard can be g gned from Section 242(a), which identifies actions that 
constitute amendments to a atoc corporation's certificate of incorporation. Section 242(a)(1) 
expressly identifies such actio / aIS including, among others, "reclassification, subdivision, 
combination or cancellation of ItcKL or rights of stockholders." Section 242(a)(3) similarly 3
makes clear that amendments ' blude any actions that change "prefemces, or relative, 
participating. optional, or rights of the shares, or the qualifications, limitationsor 
restrictions of such These statutory examples set forth clear principles 

limit, restrict, cancel or othewise materially 
are amendments to the certificates of 

standards set forth in Section 242@)(3). 

Here, the interpretation the 2001 Agreement, as amended, rnatetially alters the 
respective rights, powers and in restsof the diffment classes of CBOE equity holders. TheI 

II 
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CBOE Articles of Incorporati &ze two different classes of equity interest holders: (1)
CBOT members who have me their right to be CBOE members ("hereiaafier m k m d  to as 

all other CBOE members, i.e., those who have pmhaaed 
CBOE seats (hueiaafttr " "). Any resaucturing of the rights and 

interest holders necessarily materially aiffects 
value of the rights and interests of eachiclass. 

In important ways, those fa "zero sum" game - for examplc, 
enhancing the rights of C bers can correspondingly diminish the rights of 
CBOEtreasury scat hol things, diluting thcir voting power and the 

tation im the 2001 Agreement, as amended, 
creates a whole new group equity intenst holders -particular stockholden of the new 
CBOT Holdings, hc. and i subsidiary. The interpretation thereby denigratesthe rights 

luting their interests and power. Regardless of 
enally and substantively is an amendment of 

2. The C .B o d  is ddJtoutmwer to awe# to or em- the I001 inter~rdoliaa 
Pursuant to the express require of the CBOB Articles of Incorporation and Section 242 of 
the Delaware G e n d  Corpo w, the words of Article Fifth@) cannot be changed (i.e., 
amended) absent an 80% v BOE membership.* The CBOE Board has fiduciary duties 
to the CBOE membership elf in accordance with the organization's Articles of 
Incorpomtion and with co are and federal law. Those controlling legal authorities 
over the CBOE Board do not per nit it to do indirectly by agreement with third parties (the 
CBOT and CBOT Holdings, Inc.,) that which it may not do directly. 

The constraintson the 's authority in this regard are absolute -amendments to the 
Articles of effected by an 80% affirmative vote of the membership. 

the Alticles of Incorporation regardless of whethet or 
not it acts in good to be acting fairly with respect to an amendment 

Dalaware mtutes limit rporate boards of dimtors unilaterally to change hdamental. 
terms of certificates of incorpo ldcr rights. Section 242(b)(3) of the Delaware 
General Corporation Law stts ssible procedures for arncndiag the certificate of 
incorporation of a nons ose pracedurea require that the governing body of a nonstock 
corporation "shall adopt a amendment proposed and declaring its advisability." 
Thereafter, such proposed itted to the membenr or to any specified class af 
members of such carp stock in the same manner, so far as applicable, as is 
provided in chis sectionfor an t to the certificate of i;n~oxx"tpdonof a etock corporation 
[Section Bt2(a)]." vides that the determimation of the members of a 
nonstock corporation "provision requiring any amendment thento #obe 
eppmved by a v i f i  e of the memtwrs." Article Fifth@), requires thac no 
amendment may be a1 of at least 80%of the CBOE members. 
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it wmld favor. As discussed abc 
good faith, where,as here,it app 
dear  guidance in its February 25 

Nothing in the Exchange 
contravene the purposes and pro1 
and denigrate the governing coq 
Accordingly, the Commission sh 
Agreement, as amended, as it is 1 
contrary to the Enchenge Act. 

3. The 2001 ihterun& 
are conflicting interestsbetween 
alteration of rights, the CBOE Bc 
and conflicting reclassification o 
equity interest holders, because i 
interest holder over another.' Uz 
procedures governing amendrner 

-

' The letter of CBOE's ouUi& cou 
reliable authority to support apprwl 
the legal &fference between an inte 
why thc CBOE's purported "intcrpr 
considered an amendment of the As 
that, as long as the CBOE Board cb 
"amandment"and did not invoke th 
determination should be cansidered 
unrc~ponablyelevaka form over sul 
Board action. Nor does the letter ac 
deemed in substance an amendment 
relevant Delaware court decision thc 
certainterms in a corpetate chatter I 

address an interpretatiea that had th 
did not ~ a e hthe issue before the Cc 
good faith evidenced by its appaienl 
provide its dew as to the legal chan 
statutory or case authority or credib 
such aulhonty exists and the view sl 

See also, e.g., Hartford Acc. & In 
Afi 'd,24A.2d 3 15 (1942) (right of 
exercised with fair and impartial reg 
action would be a breach of fiducid 
fraud). 


{e, however, the Board cannot be considered to be acting in 
am to be wilfully violating Section 19 and the Commissiob's 
2005 order? 

k t  supercedesthese authorities, To the contrary, it would 
isions of the Exchange Act to permit a corporate b o d  to kvade 
mate documents and state law that control its governance. 
luld not approve the interpretation embodied in the 2001 1 
ayond the Board's power to agree to or implement and is : 

c~ l i a breach of~tlduciorv dwty, Where,as here, @me 
he classes of CBOE equity interest holders with respect M sn 
ard is conflicted firom attempting to determine the competing 
rights and interests among the different classes of CBOE 
1 determinationwill necessarily favor one class of equity 
Ler Delaware law, the Board should step back and follow 
s. Underscoring this point is the fact that the Certjficate df 

sel Richards, Laytm Bi Fingcr, P.A. submitted by the CBOE iq not 
of the 2001 interpretation. The letter does not cite any authodty fw 

~mtationand an amendment and does not provide any rational4 as to 
tation" inthe 2001 Agreement, as amended, should be not be 
cle Fifth(b). At most,the letter seems to rely on the spurious notion 
se to label its determination es an "intzrprttation"rather than at^ 
procedures for adopting amendments to the Article. the 
D k an interpretation and not an amendment. Such a umtenti~n 
stance by mechanic~lly looking to labcln mther than the s u b s k e  of 
h s  the circumstanceswhen an "inoerpretation" must dl- be 
uld what consequences flow from that. The letter cited but on8 
: opined only that a board ofd i r e c t .bad authority to intcrprel 
hod v. Grace, 606 A.2d 75 (Del, 1992)), but that case did not 
effect of altering sbaxleboldcr or equity bolder rights. Accordi@gly, it 
nmission. Nor did the letter consider the Board's apparent lack of  
violation bf Section 19. Where, as here, a law firm is retained to 
:ter of a particular act, but its view fails toprovi& any relevant 
~ lerationale for its conclusion, it might be reasonably inferred that no 
ould not be entitled to any weight. 

: Co. v. Dicky Clay Mfg. Co.,2 1 A.2d 178 (Del.Ch. Ct.1941), 
ontrolling stockholdars to amend certificateof incarparationdust be 
Irdfor rights and interest of all stockholders of evury class;any other 
f duty of majority stockholderstoward minority and would corstitute 

4 
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Incopration's requirement of a 80% vote is there in part to protect minofity equity holders 
fiom reclassifications that would trcjudice their equity rights. 

Here, the CBOE Boatd'a onflid is aggravated by the f i t  that its "interpretation" overtly 
bexlefits one class of equity hold over another even when the favored class by its own eledtion 
to demutualize the CBOT ncctss 61y caused the extinguishment of any rights they might Mve 
qualified for under Article FiRh(i I. Moreover, many of thc beneficiaries of the CBOE's 
purported in~eqmtation are not < 30E members of any stripe -they merely may have qualified 
for an exercise right but did not i fact cxercise i~ 

4. The~mCg&pbnof Ce 2OOl&cement. er amcndcR is not r fair or wlu 
kfemrdekek~~ofAnick Filth@ A certificate of incorporation is deemed to be a contract. 
between the state and the m p n  ion and among i ts  shareholders and members,and certifietes 
thus typically are interpreted usir 1 the rules for contract interpretation. In re N m  YorkTrap 
Rock Corp., 141 B.R..815,822 ( I.$.Bankc. S.D.N.Y.192)  (and Delaware authorities cit&d 
therein). 

Here, since creation of th CBOT in the early 19706, the plain meaningof "membem of 
[CBOT]" in Article Fifth@) has 1 !em understood to identify a fill member of the former CBOT. 
There i s  no basis in fact or law t uldcrstand those words to mean a stockholder of a future 
organization. This well-establis d meaning and commonly applied principles of contract 
intexpretation support the conclu 3ns that "member of the [CBOT]" in Article Fifth@) docs not 
recognize a stockholder in CEO Holdings, lnc. and its stock corporation subsidiaries. In this 
connection, a court interpreting tide Fifth@) pursuant to principles of contract intepretation 
would perforce have to consider IC meaning of the term as understood at the time the Anide 
was created and any other tlcd understanding of the term thereafter. ABstated in Setion 
223 of the Restatement of Con ts (Second): 

(1) A course of deal ng is a sequence of previous conduct between the 
parties to an agreem nt which is  fairly to be regarded as establishing a 
common basis of u rstanding for interpreting their expressions and 
other conduct. k 
(2) Unless o t h h  agreed, a course of dealing between the parties 
gives meaning to or qualifies their agreement. 

Based an that longstandi kg meaning of "member of the [CBOT],"a court would firid the 
CBOE Board intapretation to b not only ccmflicted, but a material and unsupported departure 
fbm the eettled meaning of thal term id Article Fiilh(b). 
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I 

D. The February 25,2005 order in CBOE9a rule approval 1 
addrared bruer that are 

to the proposed rules cbange at 
on by the 

rule chrnge in thlr praMedl 
! 

The Commission's Fe 25,2005 Order addressed a CBOE interpretation that j 
concerned which mwnbers CBOT would be considered full members for p e e s  
of Article Fifth(b)'s interprctadon at last was grounded in considcri 
cimrmstances of mcmbere. The 200 1 interpretation is entirely Ve 
distiaguishab1e the lights and intmsts ofpmmns who am not ix/ hs f  
members of anything. 

i 
Sincerely, A ;  

Marshall Spiegel 
1 61 8 Shcfidan Road 
Wilmette, IL 6009 

Donald Cleven 
866 Valley 
Lake Forest, IL 60045 

Enclosure 



MEMBR CHGO MERC EXCH PAGE 10 

April 26,2005 

Mr.William Bmdsky 
c-
Chicago Board Options Excha~ 
400S. La Salle Street 
Chicago, IL 60603 

Re: Ch- f i Trade Exercise Rinht 

Dear Chairman Brodsky: 

This letter is submitted f; r the consideration of the CBOE ha rd .  As the Board is ware, 
the Chicago Board of Trade ("C LOT') formally demutualized on Friday, April 22,2005, 
extinguishing its status as a ma h h i p  organization and becoming a Delaware stock 
corporation. In light of the dm ~tualization,thcrc are no longcr arc any b'mcmbus"of the' 
CBOT.That statushas been ex1 wished; it ceases to exist. T h i s  stwtural  change of  the 
CBOThas significant consequa :es for the CBOEBoard, the CBOE's members,and the @mer 
members of the CBOT. 

A. The CBOT demutur Hzation exdnnuirhed the CBOT -r the 
CBSX's .f rtk!:~ c5 Lrsor DW~Ps.The CBOT's extinguishmoat ofmemberships renders the 
exercise right for "members of t  e CBOT'set forth in Micles of Incorporation nugatory. since 
there are no loager any member: of the CBOT,the exercise right set forth in the Artides of 
lncoxporation no longer confers a. exercise right on any pemon. Thus,the CBOEBoard a6 
longer is authorized under the A ticles of Lncorporatioa to recognize any exercise right for hy 
pason. Consqumtly, the CBO !exercise memberships that have been enjoyed in the past by 
CBDT memberswho had exmi ed their rights to become CBOE exercise member pursuadt to 
the CBOE's Articles of Incorpo~ltion should no longer be recognized and the CBOE exercise 
members should be excluded firc n the CBOE unless and until they purcbase or rent a seat 
consistent with the requirements applicable to dl persons wking to purchase or rent C B O ~  
seats. 

B*- to i t CBOE cles 
of Incomorr -1 tion are outside tl 8 m w p r i o r  CBOY 
B o d s  entered into letter agrca 
(hereinafter, collectively, the "21 
the CBOE Articles of in corpora^ 
CBOTwill continue to be mog 
demutualization. As you know, 
interpretationembodied w i t h  t 
interprrtation of the Articles of I 

ents with the CBOT dated October 7,2004 and August 1,:2001 
D l  Agreement"), which purport to agree to an ixlterpretatidn of 
on to the effect that the exercise right for memks of the 
ized for certain stockhnlders of the CBOT after CBOT 
t has been my view that such letter apcments, and the 
em,are without legal authority because the purported 
corporation that those a p m e n t s  seek to validate constitutes 
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m amendment to thc Articles and the CBOE Board lacks authority to a n d  the 
Articles of Incorpofation. In Articles of hcorporation, by thei tnms, $0 not 
permit amendmentsexcept vote of the membership. The 1 
comtcaints on the Board's -amendments to the Artid& of 
Incorporation may of the membetsbip. The Bbard is 
without authority to ofwhether or not it act4 in 
good faith or might an amendment it would 
favor. 

Exchange Act, approves the 

Agreement for SECreview 
process i s  in a stage of receivi 

If the CBOE Board act in a manner that seeks to effectuate the pqorted 
interpretation in the 2001 prior to a fins1 SEC approval of it, the CBOE would iioiate 
Section 19 of the SEC's February 25,2005 Order in SR-CBOE-2004-16 
anticipates this T o  the extent . . .that any put of an agreement isia 

CBOE's rules and that 'policy, practice, or 
the Commission it would be a violation of Section 1.9@) 
could take appropriate action against the CBOE." 
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Article of incorporation to prm 
CBOT full m c m ~ h i pwill be 
Incorporation. The purported i~ 
addrewing the purportmi intcrp~ 
of the CBOT being a members1 
Agreement nor the SEC's i i d  
of the CBOT'after dcmutualiz; 
demutuilized, the purported h a  
and is not a basis for proceediq 

Rather, as the CBOE its 
continuation of the exercise rig] 
Agreement, when and if appmv 
of the purported interpretation i 
it may proceed with a pmhase 

I alsonote that it would 
purchase offer for exmisc rigbl 
Agreement. Such action not on 
an irrational offer to pay substai 
to persons who are not in fact m 
of Incorporation were adopted c 
purchsse offm would dispropon 
things,subjecting them a to sub 

E. Summaw- Fbllowh 
power to continue to recognize 
the ex& memberships of fbr 
exercise right hthe Articles of 
recognized, and the CBOE mus 
CBOT exercise rights. In additi 

e that d y  persoas who pomess all of the ~ trights ofa~ t 
~ognizedas "membersof the CBOT' under the Articlts ~f 
*retation in the 2003 Agreement, by i t .tern, was conftned to 
ation of "memberof the CBOT"exercise rights in the wbtcxt 
organization. Ncithcr the pupxkd interpxlctation in thci 2003 

der approving it purport to determine the meaning of"mhbcrs 
m. Accordingly,based on the ht that the CBOT has ndw 
,retation in the 2003 Agreement no longer has any legal effect 
vith a purchase offm. 

'pmviously has recopized, following demutualizatbn. tk 
' 

ie governed by the purported interpretation in the 2001 
by the SEC. Thus,the CBOE must await f w l  SEC apptoval 
he 2001 Agreement, ifany infact is given in the future, before 
Fer fiam the purported owners of purported exercise rib*. 

I a breach offiduciary duty forthe Baud to proceed withithe 
prior to SEC approval,of the interpretation in the 2001 
would violate the Exchange An, but also involve the BoM in 
a1 sums fix exercise rights that no longer exist and to pay them 
nbers of the CBOT as defined at the time the CBOE's Articles 
3y any other plain me- ofthe term.Further, such a : 

nately harm CBOE treasury seat members by, among other 
lntial assessments to pay far non-existent exercise rights. ' 

the CBOT's demutualization, the CBOE Board is without 
y exereisc right under the CBOE's Articles of Incqmrat@n, 
er CEOT members obtained pursuant to the now defunct, 
:orpodon are extinguished a d  should no longer be : 
ease all effbrts to pursue its anticipated purchase offerfor 
I, even if the Board were to disagree with the foregoing, it i s  
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without authority topursue the I 
SEC issues a fmal order approvi 

I am available at the Boa 

cc: All cunent CBOE Board 
Joanne Moffic-Silver, Es 

CBOE General Counse 

rchase offer for purported exercise rights unless and until the 
g the CBOE's purported inteqretation in the 2001 Agreement. 

i's convenience to discuss these matters. 

Sincerely, 

Marshaill Spiegel 

Members 


